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Title  49 — Transportation 

CHAPTER  X— INTERSTATE  COMMERCE 
COMMISSION 

PART  1125— STANDARDS  FOR  DETER¬ 
MINING  RAIL  SERVICE  CONTINUATION 

SUBSIDIES 

(Ex  Parte  No.  293;  Sub-No.  2] 

Report  and  Order 

Introduction.  Section  205(d)  (6)  of 
the  Regional  Rail  Reorganization  Act 
of  1973  (the  “Act”),  45  USC  715(d)(6), 
as  amended  by  section  309  of  the  Rail¬ 
road  Revitalization  and  Regulatory  Re¬ 
form  Act  of  1976  (the  “Rail  Act”),  Pub. 
L.  94-210,  directs  the  Rail  Services  Plan¬ 
ning  Office  (the  “Office”)  of  the  Inter¬ 
state  Commerce  Commission  (the  “Com¬ 
mission”)  to: 

.  .  .  determine  and  publish,  and  from  time 
to  time  revise  and  reissue,  standards  for  de¬ 
termining,  (A)  the  "revenue  attributable  to 
the  rail  properties”  (B)  the  "avoidable  costs 
of  providing  service”,  (C)  a  “reasonable  re¬ 
turn  on  the  value”,  and  (D)  a  "reasonable 
management  fee”,  as  those  phrases  are  used 
in  section  304  of  this  Act  [as  amended  by 
section  804  of  the  Rail  Act],  after  a  pro¬ 
ceeding  In  accordance  with  the  provisions 
of  section  553  of  Title  5,  United  States  Code. 

Standards  covering  the  first  three  of 
the  four  quoted  terms  have  already  been 
established  by  the  Office  after  a  lengthy 
rulemaking  proceeding  which  was  in¬ 
stituted  on  February  25,  1974,  when  the 
Director  of  the  Office  issued  a  notice  and 
order  (39  FR  7182),  setting  forth  a  pro¬ 
posed  Part  1125  to  Title  49  of  the  Code 
of  Federal  Regulations.  The  proposed 
Part  1125  contained  standards  for  de¬ 
fining  the  “revenue  attributable  to  the 
rail  properties”,  the  “avoidable  costs  of 
providing  service”,  and  a  “reasonable 
return  on  the  value”. 

The  Office  issued  standards  on  July 
1,  1974  (39  FR  2429) .  On  July  30,  1974, 
the  Office  announced  that  petitions  seek¬ 
ing  amendment  of  the  standards  would 
be  accepted  (39  FR  28196) .  After  several 
revisions,  the  standards  were  published 
January  8,  1975  (40  FR  1624).  They  have 
since  been  amended  on  March  28,  1975 
(40  FR  14186)  and  on  January  22,  1976 
(41  FR  3402) . 

By  its  notice  and  order  of  February 
26. 1976  (41  FR  8468) ,  the  Office  reopened 
its  rulemaking  proceeding  to  conform  to 
the  directive  of  the  Rail  Act  that  It  de¬ 
termine  and  publish  standards  few  de¬ 
termining  a  “reasonable  management 
fee”  to  be  paid  by  a  subsidizer  to  the 
designated  operator  providing  service 
over  a  subsidized  line.  Because  of  the 
need  to  formulate  a  standard  prior  to 
the  conveyance  date  of  April  1,  1976,  the 
Office  included  in  its  notice  and  order  of 
February  26,  1976,  a  proposed  standard 
for  determining  a  reasonable  manage¬ 
ment  fee.  The  Office  directed  that  com¬ 
ment  on  the  proposed  standard  be  sub¬ 
mitted  by  March  15,  1976,  and  stated 
that  the  proposed  standard  would  be¬ 
come  effective  March  26,  1976,  unless  the 
Office  received  comment  requiring 
change. 

Thirteen  comments  were  filed  in  re¬ 
sponse  to  the  Office’s  invitation.  All  but 


one  of  the  comments  supported  the  Of¬ 
fice’s  decision  to  make  the  management 
fee  a  percentage  of  attributable  revenues. 
The  one  dissenting  comment  proposed  a 
management  fee  of  $1  per  carload  orig¬ 
inated  or  terminated  on  the  line.  There 
was  no  such  consensus  as  to  what  would 
constitute  a  proper  percentage  of  attrib¬ 
utable  revenues. 

Level  of  Management  Fee.  Generally, 
the  railroad  parties  that  submitted  com¬ 
ments  agree  with  the  revalue  basis  se¬ 
lected,  but  contend  that  the  4.5  percent 
level  is  too  low.  The  argument  of  the 
railroad  parties  who  urge  a  higher  fee 
for  operating  services  over  subsidized 
light-density  lines,  without  investment 
therein,  is  that  it  should  guarantee  the 
highest  levels  of  profits  realized  by  the 
most  profitable  and  favorably  situated 
railroads  from  the  main  lines  in  which 
there  is  substantial  investment  and  risk 
of  traffic  downturn  and  that  the  results 
of  less  fortunate  railroads  should  not  be 
taken  into  account  in  determining  the 
level  of  the  fee. 

The  Association  of  American  Railroads 
(AAR)  argues  that  no  less  than  20  per¬ 
cent  of  attributable  revenues  would  be 
necessary  to  motivate  railroad  manage  - 
ments  within  the  Region  and  that  no  less 
than  30  percent  would  be  required  if  the 
standards  are  to  be  applied  outside  the 
region,  (section  la(6)  (a)  of  the  Inter¬ 
state  Commerce  Act,  which  deals  with 
rail  service  continuation  outside  the  Re¬ 
gion,  makes  no  provision  for  a  separate 
management  fee.) 

The  Southern  Railway  Company  urges 
that  the  fee  should  be  at  least  14  percent, 
since  Southern’s  pre-tax  net  income 
averaged  that  much  over  the  five  years 
1970  through  1974.  Chessie  System  sub¬ 
mitted  a  tabulation  of  the  pre-tax  net 
income  for  eight  railroads  for  the  same 
five  years,  in  which  Southern  is  shown 
at  10.1  percent  and  Chesapeake  &  Ohio 
at  9.6  percent.  Chessie  urges  that  the  fee 
be  at  least  10  percent.  ConRail  notes  that 
in  ICC  service  orders  No6.  1207  and  1208, 
which  directed  service  over  certain  por¬ 
tions  of  the  Lehigh  <i  New  England  Rail¬ 
way  Co.  pursuant  to  section  1(16)  of  the 
Interstate  Commerce  Act  as  amended 
by  section  601(e)  of  the  Act,  the  Com¬ 
mission  allowed  6  percent  of  revenues  as 
a  “reasonable  profit”.  It  argues  that  to 
propose  a  standard  that  treats  carriers 
operating  under  subsidy  differently  than 
carriers  directed  by  the  Commission  to 
perform  service  would  be  discriminating 
between  carriers  on  the  part  of  the  Com¬ 
mission.  It  then  proposes  that  the  man¬ 
agement  fee  be  10  percent  of  revenues. 
(It  should  be  noted  that  when  rail  serv¬ 
ice  is  directed  by  the  Commission  to  be 
provided  pursuant  to  Section  304(d)  (3) 
of  the  Act,  the  compensation  is  to  be  de¬ 
termined  in  accordance  with  the  stand¬ 
ards  of  section  205(d)(6),  so  that  the 
discrimination  which  concerns  ConRail 
will  be  avoided.)  _ 

Grand  Trunk  Western  Railroad  con¬ 
tends  that  a  fee  based  on  a  percentage 
of  revenues  is  unfair  to  short  haul  rail¬ 
roads  and  suggests  a  flat  rate  to  be 
negotiated  between  the  carrier  and  the 
subsidizer.  Ogdensburg  [New  York] 


Bridge  and  Port  Authority  points  out 
that  the  4.5  percent,  when  applied  to  its 
division  of  freight  revenue  negotiated 
with  ConRail,  yields  a  lesser  amount 
than  the  Authority  has  been  anticipating 
as  a  management  fee.  Allied  Chemical 
Corporation  objects  to  a  fee  based  solely 
on  revenues,  and  urges  a  fee  of  $1  per 
revenue  car  originating  or  terminating 
on  the  branch  line. 

The  other  submissions  did  not  object 
to  establishing  4.5  percent  of  attributable 
revenues  as  the  basis  for  the  fee,  but 
several  offered  alternative  methods  for 
structuring  the  fee  so  as  to  provide  what 
they  consider  to  be  improved  incentives 
for  management  efficiency. 

Several  of  the  parties  have  offered 
suggestions  or  formulae  for  structuring 
incentives  into  the  management  fee  to 
increase  revenues,  to  reduce  avoidable 
costs,  to  improve  service,  or  otherwise  to 
improve  the  efficiency  of  management  as 
reflected  in  the  branch  line  operations. 
For  example,  U.S.  DOT  suggests  that  the 
Office  might  find  that  annually  increas¬ 
ing  or  decreasing  the  proposed  base  per¬ 
centage  of  revenues  applicable  to  each 
line  by  the  corresponding  change  in  per¬ 
centage  of  net  revenues,  would  encourage 
more  efficient  operations.  The  Rhode 
Island  DOT  asserts  that  the  manage¬ 
ment  fee  standard  should  contain  in¬ 
centives  for  the  operator  to  reduce  or 
minimize  avoidable  costs  and  to  acquire 
profitable  lines. 

The  Governor’s  Office  of  State  Plan¬ 
ning  and  Development  for  the  Common¬ 
wealth  of  Pennsylvania  (PaOPD)  be¬ 
lieves  that  a  properly  formulated  man¬ 
agement  fee  ought  to  contain  incentives 
for  the  railroad  to  reduce  the  time  spent 
per  trip  serving  the  branch  line;  reduce 
the  delays  in  receiving  empty  cars  re¬ 
quested  by  shippers;  and  increase  the 
number  of  carloads  originated  or  termi¬ 
nated  on  the  branch.  PaOPD  points  out 
that  the  accepted  means  of  encouraging 
new  service  and  a  continuing  search  for 
new  business  1s  a  salary  plus  a  commis¬ 
sion.  It  suggests  a  share  of  the  manage¬ 
ment  fee  could  be  fixed  at  a  level  just 
high  enough  to  sustain  interest  but  not 
high  enough  to  stifle  incentive — 2.5  per¬ 
cent — and  the  operator  could  be  allowed 
two-thirds  of  any  savings  resulting  from 
reducing  the  time  per  trip  on  the  line  and 
20  percent  of  any  additional  revenues 
resulting  from  new  traffic.  PaOPD  recog¬ 
nizes  that  the  development  of  the  kinds 
of  incentives  it  has  in  mind  depends  on 
the  maintenance  of  records  and  collec¬ 
tion  of  actual  revenue  and  expense  data. 
Therefore,  it  urges  that  the  4.5  percent 
standard  apply  for  the  first  subsidy  year 
so  that  accurate  operating  information 
can  be  obtained. 

The  Office  of  Public  Counsel  agrees 
that  the  4.5  percent  fee  should  be  im¬ 
posed  as  the  standard  for  the  first  sub¬ 
sidy  year.  In  subsequent  years,  however, 
it  urges  that  the  fee  be  adjusted  to  re¬ 
flect  “relative  changes  in  the  actual  at¬ 
tributable  revenues  and  avoidable  costs”. 
Public  Counsel  suggests  a  formula  for 
rewarding  the  operator  for  increasing 
revenues  or  reducing  costs  and  penalizing 
it  for  reducing  revenues  or  increasing 
costs. 
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The  Office  does  not  believe  that  it  has 
sufficient  information  at  this  time  to 
justify  the  prescription  of  any  one  of 
these  proposals  as  a  part  of  the  stand¬ 
ards.  However,  as  explained  at  40  PR 
1624,  the  standards  are  designed  to  en¬ 
courage  negotiation  between  the  parties 
and  to  provide  mandatory  procedures 
only  in  the  event  that  an  agreement  can¬ 
not  be  reached.  Therefore,  the  proposed 
section  1125.8  has  been  revised  to  make 
clear  that  the  designated  operator  and 
the  person  offering  the  subsidy  are  at 
liberty  to  establish  a  fee,  other  than  4.5 
percent  of  attributable  revenues,  and  to 
build  into  it  such  management  incen¬ 
tives  as  they  may  agree  upon.  In  this 
way,  the  desires  of  shorthaul  railroads 
such  as  Grand  Trunk  Western  can  be 
accommodated,  and  a  maximum  of  expe¬ 
rimentation  with  various  incentive  ap¬ 
proaches  can  be  encouraged.  Should  the 
experience  of  the  first  subsidy  year  indi¬ 
cate  the  desirability  of  particular  incen¬ 
tive  approaches,  the  standards  can  then 
be  amended  to  include  specific  provisions 
for  incentives. 

The  Office,  therefore,  adopts  the  con¬ 
cept  of  a  base  management  fee,  and  the 
4.5  percent  of  revenues  attributable  to 
the  line,  as  originally  adopted,  will  con¬ 
stitute  that  base.  The  parties  are  en¬ 
couraged,  however,  to  negotiate  other 
forms  of  payment  into  which  manage¬ 
ment  efficiency  incentives  are  structured, 
and  such  incentive  payments  may,  as  the 
parties  agree,  be  over  and  above  the  base. 
Such  flexibility  in  the  form  and  amount 
of  the  fee  could  also  be  used  to  recognize 
other  special  considerations  involved  in 
the  operation  of  the  service,  such  as  in¬ 
ducements  to  operators  who  are  not  re¬ 
quired  by  statute  to  perform  the  service. 

Excess  Revenues.  The  standard  pro¬ 
posed  by  the  Office  provided  that  the 
designated  operator  could  elect  to  receive 
a  4.5  percent  management  fee  or  retain 
the  excess  revenues  derived  from  the  op¬ 
eration  of  the  subsidized  line.  None  of  the 
commenting  parties  supported  this  pro¬ 
posal.  U.S.  DOT  points  out  that  the  real 
risk  of  operating  branch  lines  is  incurred 
by  the  subsidizing  agencies — usually  the 
States — and  the  Federal  Government. 
Given  an  adequate  incentive  for  efficient 
management  on  the  part  of  the  desig¬ 
nated  operator,  there  is  no  reason  also  to 
give  that  carrier  the  option  to  obtain  an 
even  greater  return  where  the  risk  of 
deficit  operations  is  borne  by  the  sub¬ 
sidizer.  Public  Counsel  recommends  that 
“in  every  case  the  subsidizers  should  re¬ 
tain  the  benefit  of  any  excess  revenues.’’ 
AAR  urges  that  revenues  in  excess  of  the 
sum  of  avoidable  costs  plus  the  return  on 
the  value  of  the  properties  plus  the  man¬ 
agement  fee  should  be  divided  equally  be¬ 
tween  the  subsidizer  and  the  designated 
operator. 

Con  Rail  and  the  Chessie  System  assert 
that  the  Office  was  not  delegated  statu¬ 
tory  authority  to  impose  standards  re¬ 
garding  excess  revenues  which  they  be¬ 
lieve  should  be  retained  by  the  desig¬ 
nated  operator.  ConRail  points  out  that 
the  phrase  “the  difference  between  rev¬ 
enue  attributable  to  such  properties  and 
avoidable  costs”  is  the  literal  and  mathe¬ 


matical  definition  of  excess  revenue  as 
well  as  the  subsidy,  and  urges  that  the 
operator  is  entitled  to  retain  such  differ¬ 
ence,  whatever  it  may  be.  In  a  literal  and 
mathematical  context,  conforming  to  the 
usual  and  more  normal  case  contem¬ 
plated  by  the  statute  wherein  the  avoid¬ 
able  costs  will  exceed  the  attributable 
revenues,  the  excess  revenues  are  a  nega¬ 
tive  difference  between  these  figures,  and 
thus  if  ConRail’s  interpretation  is  cor¬ 
rect,  should  be  returned  to  the  subsidizer. 
Moreover,  contrary  to  ConRail’s  asser¬ 
tion,  there  is  nothing  in  the  statute  sug¬ 
gesting  the  impropriety  of  designating 
the  retention  of  excess  revenues,  where 
such  excess  occurs,  as  the  management 
fee.  The  Office  does  not  concede  that  it 
lacks  statutory  authority  in  the  matter. 

However,  the  responses,  including  that 
of  ConRail,  indicate  that  the  majority  of 
the  parties  to  the  current  negotiations 
have  agreed  upon  a  procedure  whereby 
the  excess  revenues  will  be  placed  in  es¬ 
crow  accounts  and  used  for  maintenance 
and  rehabilitation  or  acquisition  of 
profitable  lines.  Since  the  Office’s  intent 
throughout  has  been  to  encourage  nego¬ 
tiation  and  agreement  of  the  parties,  the 
standard  has  been  revised  to  accom¬ 
modate  such  a  disposition  of  the  excess 
revenues  or  any  other  agreed  disposition 
which  retains  such  funds  for  use  in  the 
subsidy  program. 

Absent  express  congressional  intent  to 
the  contrary,  the  Office  believes  that  the 
question  of  the  distribution  of  excess  rev¬ 
enues  is  uniquely  the  subject  of  good 
faith  negotiations  among  the  parties.  The 
Office  is  not  endorsing  the  resolution  of 
this  question  as  formulated  by  ConRail. 
However,  it  does  believe  that  agreements 
which  dedicate  excess  revenues  to  the  re¬ 
habilitation  of  light-density  lines,  their 
acquisition  by  the  designated  operator  or 
similar  public  interest  uses  are  con¬ 
sistent  with  the  statute  and  the  intent  of 
Congress. 

In  addition  to  the  amendments  con¬ 
cerning  the  management  fee,  the  Office 
is  hereby  making  effective  several  tech¬ 
nical  amendments  to  the  standards. 
These  technical  amendments  were  ma'de 
necessary  by  the  enactment  of  the  Rail¬ 
road  Revitalization  and  Regulatory  Re¬ 
form  Act  of  1976. 

In  light  of  the  number  of  amendments 
which  have  been  made  to  the  standards, 
as  originally  promulgated,  the  Office  is 
attaching  hereto  a  revised,  up-to-date 
copy  of  the  standards  as  amended. 

Parties  Filing  Petitions 

Government.  Federal — U.S.  Depart¬ 
ment  of  Transportation;  Office  of  Public 
Counsel.  State — Commonwealth  of  Penn¬ 
sylvania,  Office  of  State  Planning  and 
Development;  Ogdensburg  Bridge  and 
Port  Authority;  New  Jersey  Department 
of  Transportation;  Rhode  Island  and 
Providence  Plantations. 

Business.  Allied  Chemical. 

Railroads.  Association  of  American 
Railroads;  Consolidated  Rail  Corpora¬ 
tion;  Southern  Railway  System;  Chessie 
System;  Grand  Trunk  Western  Railroad 
Company  ;  Hillsdale  County  Railway  Co., 
Inc. 


Order.  In  light  of  the  foregoing: 

It  is  ordered.  That  Part  1125  of  Sub¬ 
chapter  B  of  Chapter  X  of  Title  49  of  the 
Code  of  Federal  Regulations  be  amended 
by  making  the  changes  set  forth  below 
to  the  standards  adopted  on  January  8, 

1975,  and  amended  on  March  28,  1975 
and  January  22,  1976. 

And  it  is  further  ordered.  That  this 
order  shall  become  effective  March  26, 

1976. 

r seal  1  Robert  L.  Oswald, 

Secretary.1 

1.  Delete  the  statement  of  authority 
which  precedes  5  1125.1  and  insert  a  new 
authority  in  lieu  thereof. 

2.  Delete  8  1125.1  and  insert  in  lieu 
thereof  the  revised  8  1125.1  set  forth  in 
the  amended  standards  below. 

3.  Add  a  new  paragraph  (e)  to 
8  1125.3. 

4.  Redesignate  8  1125.8  (Submission  of 
Information  by  railroad  giving  notice  of 
intent  to  discontinue  service  on  a 
branch)  as  8  H25.9. 

5.  Add  a  new  8  1125.8. 

Part  1125  is  therefore  amended  as 
follows: 

The  table  of  contents  and  authority 
citation  are  amended  as  follows: 

•  *  •  •  • 

1125.8  Reasonable  management  fee. 

1125.9  Submission  of  Information  by  rail¬ 

road  giving  notice  of  Intent  to  dis¬ 
continue  Service  on  a  branch. 

Authority :  Sec.  205(d)(6),  Regional  Rail 
Reorganization  Act  of  1973,  Public  Law  93- 
236  87  St&t.  985,994,  as  amended  by  Section 
309  of  the  Railroad  Revitalization  and  Reg¬ 
ulatory  Reform  Act  of  1976,  Public  Law  94- 
210, 90  Stat.  31,  67. 

Section  1125.1  is  revised  as  follows: 
§1125.1  Purpose  and  scope. 

(a)  Section  304(c)(2)  of  the  Act  as 
amended  provides  that  no  rail  service 
may  be  discontinued  and  no  rail  prop¬ 
erties  may  be  abandoned  pursuant  to 
that  section  if  a  financially  responsible 
person  (including  a  government  entity) 
offers  to  provide  a  rail  service  continua¬ 
tion  payment  which  is  designed  to  cover 
the  difference  between  the  revenue  at¬ 
tributable  to  such  rail  properties  and  the 
avoidable  costs  of  providing  rail  service 
on  such  properties,  together  with  a  rea¬ 
sonable  return  on  the  value  of  such 
properties. 

(b)  Section  304(d)(1)  provides  that  if 
a  rail  service  continuation  payment  is 
offered  pursuant  to  Section  304(c)  (2)  (A) 
for  rail  freight  service,  the  offeror  shall 
designate  the  operator  of  the  service. 
The  operator  shall  be  entitled  to  receive 
from  the  offeror  the  difference  between 
the  revenue  attributable  to  the  properties 
and  the  avoidable  costs  of  providing 
service  together  with  a  reasonable  man¬ 
agement  fee. 

(c)  Section  205(d)  (6)  of  the  Act  as 
amended  directs  the  Rail  Services  Plan- 


1  Present :  Alan  M.  Fltzwater ,  Director,  Rail 
Services  Planning  Office,  to  whom  the  matter 
under  consideration  in  this  docket  has  been 
assigned. 
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ning  Office  to  determine  and  publish 
standards  for  determining  the  “revenue 
attributable  to  the  rail  properties”,  the 
“avoidable  costs  of  providing  service”,  a 
“reasonable  return  cm  the  value”  and  a 
“reasonable  management  fee”  as  those 
phrases  are  used  in  Section  304  of  the  Act 
as  amended.  This  Part  sets  forth  those 
standards. 

(d)  The  standards  set  forth  herein 
employ  an  interim  formula  for  establish¬ 
ing  an  estimated  first  year  subsidy  pay¬ 
ment.  This  estimate  will  serve  as  a  basis 
for  the  subsidy  offer  within  the  context 
of  section  304(c)(2)  of  the  Act  as 
amended  and  provide  a  framework  for 
the  negotiation  of  a  subsidy  agreement. 
The  amount  a  subsidizer  must  offer  un¬ 
der  section  304(c)  (2)  (A)  as  amended  is 
the  amount  computed  in  accordance  with 
the  interim  formula,  or  $1.00,  whichever 
is  the  greater  amount.  The  final  payment 
will  be  adjusted  based  on  data  related  to 
the  subsidy  period.  Where  an  adjustment 
results  in  an  increase  in  the  estimated 
subsidy  payment,  the  amount  of  such 
increase  in  excess  of  IS  percent  of  the 
estimated  payment  shall  be  treated  as 
a  carryover  avoidable  cost  in  the  subse¬ 
quent  subsidy  year  unless  the  railroad 
notifies  the  subsidizer  that  the  estimate 
will  be  exceeded  by  more  than  15  percent 
in  one  erf  the  first  three  quarterly  Finan¬ 
cial  Status  Reports  required  by  section 
1125.9(f)  or  the  increase  results  from  an 
expense  preapproved  by  the  subsidizer. 

Add  the  following  new  paragraph  to 
S  1125.3: 

§  1 125.3  Interim  subsidy  payment. 

•  *  •  *  * 

(e)  Management  Fee.  The  estimated 
management  fee  shall  be  based  on  the 
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standard  adopted  in  section  1125.8  and 
applied  to  the  revenue  determined  pur¬ 
suant  to  section  1125.3(a) . 

Section  1125.5  is  amended  by  adding 
new  accounts  to  (c)  (14)  and  by  adding 
a  new  paragraph  (n)  as  follows: 

§  1125.5  Avoidable  costs  of  providing 
service. 

*  •  •  •  • 

(c)  •  •  • 

(14)  Account  411 — Other  expenses; 
Account  414 — Insurance;  Account  415 — 
Clearing  wrecks;  Account  41  & — Damage 
to  property;  Account  417 — Damage  to 
livestock  on  the  right-of-way;  Account 
418 — Loss  and  damage — Freight;  Ac¬ 
count  420 — Injuries  to  persons;  Account 

421 —  TOFC/COFC  terminals;  Account 

422 —  Other  highway  transportation  ex¬ 
penses;  Account  390 — Operating  joint 
yards  and  terminals — Dr.;  Account  391 — 
Operating  joint  yards  and  terminals — 
Or.;  Account  412 — Operating  joint  tracks 
and  facilities — Dr.;  and  Account  413 — 
Operating  joint  tracks  and  facilities — Cr. 
The  costs  assigned  under  these  accounts 
shall  be  the  actual  branch  costs  assigned 
on  a  direct  basis. 

•  •  •  •  • 

(n)  Casualty  reserve  account.  The  costs 
assigned  under  this  account  shall  be  any 
payments  mutually  agreed  to  by  the  per¬ 
son  offering  the  subsidy  and  the  railroad 
for  the  purpose  of  holding  the  subsidizer 
harmless  from  any  liability  under  Ac¬ 
count  415 — Clearing  wrecks;  Account 

416 —  Damage  to  property;  Account 

417 —  Damage  to  livestock  on  right-of- 
way;  Account  418 — Loss  and  damage — 
Freight;  and  Account  420 — Injuries  to 
persons.  Such  cost  may  include  a  reason¬ 
able  fee  to  cover  the  cost  of  administer¬ 
ing  the  fund. 


Redesignate  the  present  §  1125.8  as 
9  1125.9  and  add  the  following  new  par¬ 
agraph  as  i  1125.8: 

§  1 125.8  Reasonable  management  fee. 

Four  and  one-half  percent  of  the  total 
annual  revenues  attributable  to  the 
branch  as  determined  pursuant  to  sec¬ 
tion  1125.4  shall  be  paid  to  the  railroad  as 
a  reasonable  management  fee.  If  the 
railroad  and  the  person  offering  the  sub¬ 
sidy  agree  to  an  additional  fee  designed 
as  an  incentive  to  maximize  revenues, 
minimize  expenses,  promote  efficient 
service  or  otherwise  achieve  public  Inter¬ 
est  objectives,  the  railroad  shall  be  paid 
such  fee  as  determined  in  accordance 
with  such  agreement. 

Appendix  I  [Amended] 

Appendix  I  is  amended  as  follows: 

(1)  Add  the  following  new  number  13 
under  “return  on  value  estimate”: 

13.  Management  Pee. 

(2)  Delete  the  present  number  13  and 
insert  the  following  new  number  14  un¬ 
der  “estimated  subsidy  payment”  as 
follows: 

14.  Estimated  Subsidy  Payment  (Line  6 
minus  Lines  9, 13  and  13) . 

Appendix  II  [Amended] 

Appendix  U  is  amended  as  follows: 

(1)  Add  the  following  new  number  13 
under  “Return  on  Value”: 

13.  Management  Pee. 

(2)  Delete  the  present  number  13  and 
insert  the  following  new  number  14  un¬ 
der  “Subsidy  payment”: 

14.  Subsidy  Payment  (Line  6  minus  Lines 
9, 12  and  13). 
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